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statute before receipt of offers, use the 
provision with its Alternate I. 

(3) For acquisitions valued at 
$7,864,000 or more, but less than 
$10,335,931, use the clause with its Al-
ternate II. 

(e)(1) When using funds appropriated 
under the Recovery Act for construc-
tion, use provisions and clauses 52.225– 
21, 52.225–22, 52.225–23, or 52.225–24 (with 
appropriate Alternates) in lieu of the 
provisions and clauses 52.225–9, 52.225– 
10, 52.225–11, or 52.225–12 (with appro-
priate Alternates), respectively, that 
would be applicable as prescribed in 
paragraphs (a) through (d) of this sec-
tion if Recovery Act funds were not 
used. 

(2) If these Recovery Act provisions 
and clauses are only applicable to a 
project consisting of certain line items 
in the contract, identify in the sched-
ule the line items to which the provi-
sions and clauses apply. 

(3) When using clause 52.225–23, list 
foreign construction material in para-
graph (b)(3) of the clause as follows: 

(i) Basic clause. List all foreign con-
struction materials excepted from the 
Buy American statute or section 1605 
of the Recovery Act, other than manu-
factured construction material from a 
Recovery Act designated country or 
unmanufactured construction material 
from a designated country. 

(ii) Alternate I. List in paragraph 
(b)(3) of the clause all foreign construc-
tion material excepted from the Buy 
American statute or section 1605 of the 
Recovery Act, other than— 

(A) Manufactured construction mate-
rial from a Recovery Act designated 
country other than Bahrain, Mexico, or 
Oman; or 

(B) Unmanufactured construction 
material from a designated country 
other than Bahrain, Mexico, or Oman. 

[64 FR 72419, Dec. 27, 1999, as amended at 65 
FR 36026, June 6, 2000; 67 FR 21536, Apr. 30, 
2002; 67 FR 56124, Aug. 30, 2002; 69 FR 1055, 
Jan. 7, 2004; 69 FR 77876, Dec. 28, 2004; 71 FR 
219, Jan. 3, 2006; 71 FR 866, Jan. 5, 2006; 71 FR 
20308, Apr. 19, 2006; 73 FR 10963, Feb. 28, 2008; 
74 FR 14628, Mar. 31, 2009; 74 FR 22810, May 14, 
2009; 75 FR 38691, July 2, 2010; 75 FR 53167, 
Aug. 30, 2010; 77 FR 12934, Mar. 2, 2012; 78 FR 
80381, Dec. 31, 2013; 79 FR 24210, Apr. 29, 2014] 

25.1103 Other provisions and clauses. 
(a) Restrictions on certain foreign pur-

chases. Insert the clause at 52.225–13, 
Restrictions on Certain Foreign Pur-
chases, in solicitations and contracts, 
unless an exception applies. 

(b) Translations. Insert the clause at 
52.225–14, Inconsistency Between 
English Version and Translation of 
Contract, in solicitations and contracts 
if anticipating translation into another 
language. 

(c) Foreign currency offers. Insert the 
provision at 52.225–17, Evaluation of 
Foreign Currency Offers, in solicita-
tions that permit the use of other than 
a specified currency. Insert in the pro-
vision the source of the rate to be used 
in the evaluation of offers. 

(d) The contracting officer shall in-
clude in each solicitation for the acqui-
sition of products or services (other 
than commercial items procured under 
Part 12) the provision at 52.225–20, Pro-
hibition on Conducting Restricted 
Business Operations in Sudan—Certifi-
cation. 

(e) The contracting officer shall in-
clude in all solicitations the provision 
at 52.225–25, Prohibition on Contracting 
with Entities Engaging in Certain Ac-
tivities or Transactions Relating to 
Iran—Representation and Certifi-
cations. 

[64 FR 72419, Dec. 27, 1999, as amended at 65 
FR 36026, 36028, June 6, 2000; 67 FR 21538, Apr. 
30, 2002; 67 FR 56122, 56124, Aug. 30, 2002; 68 FR 
4051, Jan. 27, 2003; 68 FR 56686, Oct. 1, 2003; 69 
FR 1055, Jan. 7, 2004; 69 FR 8315, Feb. 23, 2004; 
71 FR 866, Jan. 5, 2006; 71 FR 20306, Apr. 19, 
2006; 71 FR 57368, Sept. 28, 2006; 73 FR 33639, 
June 12, 2008; 75 FR 60257, Sept. 29, 2010; 76 FR 
68031, Nov. 2, 2011; 77 FR 73518, Dec. 10, 2012] 

PART 26—OTHER 
SOCIOECONOMIC PROGRAMS 

Subpart 26.1—Indian Incentive Program 

Sec. 
26.100 Scope of subpart. 
26.101 Definitions. 
26.102 Policy. 
26.103 Procedures. 
26.104 Contract clause. 

Subpart 26.2—Disaster or Emergency 
Assistance Activities 

26.200 Scope of subpart. 
26.201 Definitions. 
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26.202 Local area preference. 
26.202–1 Local area set-aside. 
26.202–2 Evaluation preference. 
26.203 Transition of work. 
26.204 Justification for expenditures to 

other than local firms. 
26.205 Disease Response Registry. 
26.206 Solicitation provision and contract 

clauses. 

Subpart 26.3—Historically Black Colleges 
and Universities and Minority Institutions 

26.300 Scope of subpart. 
26.301 [Reserved] 
26.302 General policy. 
26.303 Data collection and reporting re-

quirements. 
26.304 Solicitation provision. 

Subpart 26.4—Food Donations to Nonprofit 
Organizations 

26.400 Scope of subpart. 
26.401 Definitions. 
26.402 Policy. 
26.403 Procedures. 
26.404 Contract clause. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 51 U.S.C. 20113. 

SOURCE: 56 FR 41737, Aug. 22, 1991, unless 
otherwise noted. 

NOTE: This part has been created to facili-
tate promulgation of additional FAR and 
agency level socioeconomic coverage which 
properly fall under FAR Subchapter D—So-
cioeconomic Programs, but neither imple-
ments nor supplements existing FAR Parts 
19 or 22 through 25. 

Subpart 26.1—Indian Incentive 
Program 

26.100 Scope of subpart. 
This subpart implements 25 U.S.C. 

1544, which provides an incentive to 
prime contractors that use Indian or-
ganizations and Indian-owned eco-
nomic enterprises as subcontractors. 

26.101 Definitions. 
As used in this subpart— 
Indian means any person who is a 

member of any Indian tribe, band, 
group, pueblo, or community that is 
recognized by the Federal Government 
as eligible for services from the Bureau 
of Indian Affairs (BIA) in accordance 
with 25 U.S.C. 1452(c) and any ‘‘Native’’ 
as defined in the Alaska Native Claims 
Settlement Act (43 U.S.C. 1601). 

Indian organization means the gov-
erning body of any Indian tribe or enti-

ty established or recognized by the 
governing body of an Indian tribe for 
the purposes of 25 U.S.C., chapter 17. 

Indian-owned economic enterprise 
means any Indian-owned (as deter-
mined by the Secretary of the Interior) 
commercial, industrial, or business ac-
tivity established or organized for the 
purpose of profit, provided that Indian 
ownership constitutes not less than 51 
percent of the enterprise. 

Indian tribe means any Indian tribe, 
band, group, pueblo, or community, in-
cluding native villages and native 
groups (including corporations orga-
nized by Kenai, Juneau, Sitka, and Ko-
diak) as defined in the Alaska Native 
Claims Settlement Act, that is recog-
nized by the Federal Government as el-
igible for services from BIA in accord-
ance with 25 U.S.C. 1452(c). 

Interested party means a prime con-
tractor or an actual or prospective of-
feror whose direct economic interest 
would be affected by the award of a 
subcontract or by the failure to award 
a subcontract. 

[56 FR 41737, Aug. 22, 1991, as amended at 61 
FR 39210, July 26, 1996; 65 FR 24323, Apr. 25, 
2000] 

26.102 Policy. 
Indian organizations and Indian- 

owned economic enterprises shall have 
the maximum practicable opportunity 
to participate in performing contracts 
awarded by Federal agencies. In ful-
filling this requirement, the Indian In-
centive Program allows an incentive 
payment equal to 5 percent of the 
amount paid to a subcontractor in per-
forming the contract, if the contract so 
authorizes and the subcontractor is an 
Indian organization or Indian-owned 
economic enterprise. 

[61 FR 39211, July 26, 1996] 

26.103 Procedures. 
(a) Contracting officers and prime 

contractors, acting in good faith, may 
rely on the representation of an Indian 
organization or Indian-owned economic 
enterprise as to its eligibility, unless 
an interested party challenges its sta-
tus or the contracting officer has inde-
pendent reason to question that status. 

(b) In the event of a challenge to the 
representation of a subcontractor, the 
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contracting officer shall refer the mat-
ter to the U.S. Department of the Inte-
rior, Bureau of Indian Affairs (BIA), 
Attn: Chief, Division of Contracting 
and Grants Administration, 1849 C 
Street, NW., MS–2626–MIB, Wash-
ington, DC 20240–4000. The BIA will de-
termine the eligibility and notify the 
contracting officer. 

(c) The BIA will acknowledge receipt 
of the request from the contracting of-
ficer within 5 working days. Within 45 
additional working days, BIA will ad-
vise the contracting officer, in writing, 
of its determination. 

(d) The contracting officer will notify 
the prime contractor upon receipt of a 
challenge. 

(1) To be considered timely, a chal-
lenge shall— 

(i) Be in writing; 
(ii) Identify the basis for the chal-

lenge; 
(iii) Provide detailed evidence sup-

porting the claim; and 
(iv) Be filed with and received by the 

contracting officer prior to award of 
the subcontract in question. 

(2) If the notification of a challenge 
is received by the prime contractor 
prior to award, it shall withhold award 
of the subcontract pending the deter-
mination by BIA, unless the prime con-
tractor determines, and the con-
tracting officer agrees, that award 
must be made in order to permit time-
ly performance of the prime contract. 

(3) Challenges received after award of 
the subcontract shall be referred to 
BIA, but the BIA determination shall 
have prospective application only. 

(e) If the BIA determination is not 
received within the prescribed time pe-
riod, the contracting officer and the 
prime contractor may rely on the rep-
resentation of the subcontractor. 

(f) Subject to the terms and condi-
tions of the contract and the avail-
ability of funds, contracting officers 
shall authorize an incentive payment 
of 5 percent of the amount paid to the 
subcontractor. Contracting officers 
shall seek funding in accordance with 
agency procedures. 

[56 FR 41737, Aug. 22, 1991, as amended at 57 
FR 20377, May 12, 1992; 61 FR 39211, July 26, 
1996; 62 FR 40236, July 25, 1997; 64 FR 10532, 
Mar. 4, 1999] 

26.104 Contract clause. 
Contracting officers in civilian agen-

cies may insert the clause at 52.226–1, 
Utilization of Indian Organizations and 
Indian-Owned Economic Enterprises, in 
solicitations and contracts if— 

(a) In the opinion of the contracting 
officer, subcontracting possibilities 
exist for Indian organizations or In-
dian-owned economic enterprises; and 

(b) Funds are available for any in-
creased costs as described in paragraph 
(b)(2) of the clause at 52.226–1. 

[65 FR 24323, Apr. 25, 2000] 

Subpart 26.2—Disaster or 
Emergency Assistance Activities 

SOURCE: 72 FR 63087, Nov. 7, 2007, unless 
otherwise noted. 

26.200 Scope of subpart. 
This subpart implements the Robert 

T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5150), 
which provides a preference for local 
organizations, firms, and individuals 
when contracting for major disaster or 
emergency assistance activities. 

26.201 Definitions. 
Emergency response contract means a 

contract with private entities that sup-
ports assistance activities in a major 
disaster or emergency area, such as de-
bris clearance, distribution of supplies, 
or reconstruction. 

Local firm means a private organiza-
tion, firm, or individual residing or 
doing business primarily in a major 
disaster or emergency area. 

Major disaster or emergency area 
means the area included in the official 
Presidential declaration(s) and any ad-
ditional areas identified by the Depart-
ment of Homeland Security. Major dis-
aster declarations and emergency dec-
larations are published in the FEDERAL 
REGISTER and are available at http:// 
www.fema.gov/news/disasters.fema. 

26.202 Local area preference. 
When awarding emergency response 

contracts during the term of a major 
disaster or emergency declaration by 
the President of the United States 
under the authority of the Robert T. 
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Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C.5121, et 
seq.), preference shall be given, to the 
extent feasible and practicable, to local 
firms. Preference may be given through 
a local area set-aside or an evaluation 
preference. 

26.202–1 Local area set-aside. 
The contracting officer may set aside 

solicitations to allow only local firms 
within a specific geographic area to 
compete (see 6.208). 

(a) The contracting officer, in con-
sultation with the requirements office, 
shall define the specific geographic 
area for the local set-aside. 

(b) A major disaster or emergency 
area may span counties in several con-
tiguous States. The set-aside area need 
not include all the counties in the de-
clared disaster/emergency area(s), but 
cannot go outside it. 

(c) The contracting officer shall also 
determine whether a local area set- 
aside should be further restricted to 
small business concerns in the set- 
aside area (see Part 19). 

[72 FR 63087, Nov. 7, 2007, as amended at 76 
FR 18312, Apr. 1, 2011] 

26.202–2 Evaluation preference. 
The contracting officer may use an 

evaluation preference, when authorized 
in agency regulations or procedures. 

[73 FR 53996, Sept. 17, 2008] 

26.203 Transition of work. 
(a) In anticipation of potential emer-

gency response requirements, agencies 
involved in response planning should 
consider awarding emergency response 
contracts before a major disaster or 
emergency occurs to ensure immediate 
response and relief. These contracts 
should be structured to respond to im-
mediate emergency response needs, and 
should not be structured in any way 
that may inhibit the transition of 
emergency response work to local 
firms (e.g., unnecessarily broad scopes 
of work or long periods of perform-
ance). 

(b) 42 U.S.C. 5150(b)(2) requires that 
agencies performing response, relief, 
and reconstruction activities transi-
tion to local firms any work performed 
under contracts in effect on the date on 

which the President declares a major 
disaster or emergency, unless the head 
of such agency determines in writing 
that it is not feasible or practicable. 
This determination may be made on an 
individual contract or class basis. The 
written determination shall be pre-
pared within a reasonable time given 
the circumstances of the emergency. 

(c) In effecting the transition, agen-
cies are not required to terminate or 
renegotiate existing contracts. Agen-
cies should transition the work at the 
earliest practical opportunity after 
consideration of the following: 

(1) The potential duration of the dis-
aster or emergency. 

(2) The severity of the disaster or 
emergency. 

(3) The scope and structure of the ex-
isting contract, including its period of 
performance and the milestone(s) at 
which a transition is reasonable (e.g., 
before exercising an option). 

(4) The potential impact of a transi-
tion, including safety, national de-
fense, and mobilization. 

(5) The expected availability of quali-
fied local offerors who can provide the 
products or services at a reasonable 
price. 

(d) The agency shall transition the 
work to local firms using the local area 
set-aside identified in 26.202–1. 

26.204 Justification for expenditures 
to other than local firms. 

(a) 42 U.S.C. 5150(b)(1) requires that, 
subsequent to any Presidential declara-
tion of a major disaster or emergency, 
any expenditure of Federal funds, 
under an emergency response contract 
not awarded to a local firm, must be 
justified in writing in the contract file. 
The justification should include con-
sideration for the scope of the major 
disaster or emergency and the imme-
diate requirements or needs of supplies 
and services to ensure life is protected, 
victims are cared for, and property is 
protected. 

(b) The justification may be made on 
an individual or class basis. The con-
tracting officer approves the justifica-
tion. 

26.205 Disaster Response Registry. 
(a) Contracting officers shall consult 

the Disaster Response Registry via 
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https://www.acquisition.gov to determine 
the availability of contractors for de-
bris removal, distribution of supplies, 
reconstruction, and other disaster or 
emergency relief activities inside the 
United States and outlying areas. 

(b) A list of prospective vendors vol-
untarily participating in the Disaster 
Response Registry can be retrieved 
using the System for Award Manage-
ment (SAM) search tool, which can be 
accessed via https://www.acquisition.gov. 
These vendors may be identified by se-
lecting the criteria for ‘‘Disaster Re-
sponse Contractors’’. Contractors are 
required to register with SAM in order 
to gain access to the Disaster Response 
Registry. 

[74 FR 52849, Oct. 14, 2009, as amended at 77 
FR 188, Jan. 3, 2012; 78 FR 37679, June 21, 2013] 

26.206 Solicitation provision and con-
tract clauses. 

(a) The contracting officer shall in-
sert the provision at 52.226–3, Disaster 
or Emergency Area Representation, in 
solicitations involving the local area 
set-aside. For commercial items, see 
12.301(e)(4). 

(b) The contracting officer shall in-
sert the clause at 52.226–4, Notice of 
Disaster or Emergency Area Set-aside 
in solicitations and contracts involving 
local area set-asides. 

(c) The contracting officer shall in-
sert the clause at 52.226–5, Restrictions 
on Subcontracting Outside Disaster or 
Emergency Area, in all solicitations 
and contracts that involve local area 
set-asides. 

[72 FR 63087, Nov. 7, 2007. Redesignated at 74 
FR 52849, Oct. 14, 2009] 

Subpart 26.3—Historically Black 
Colleges and Universities and 
Minority Institutions 

SOURCE: 62 FR 12703, Mar. 17, 1997, unless 
otherwise noted. 

26.300 Scope of subpart. 

(a) This subpart implements Execu-
tive Order 12928 of September 16, 1994, 
which promotes participation of His-
torically Black Colleges and Univer-
sities (HBCUs) and Minority Institu-
tions (MIs) in Federal procurement. 

(b) This subpart does not pertain to 
contracts performed entirely outside 
the United States and its outlying 
areas. 

[62 FR 12703, Mar. 17, 1997, as amended at 68 
FR 28083, May 22, 2003] 

26.301 [Reserved] 

26.302 General policy. 
It is the policy of the Government to 

promote participation of HBCUs and 
MIs in Federal procurement. 

26.303 Data collection and reporting 
requirements. 

Executive Order 12928 requires peri-
odic reporting to the President on the 
progress of departments and agencies 
in complying with the laws and re-
quirements mentioned in the Executive 
order. 

26.304 Solicitation provision. 
Insert the provision at 52.226–2, His-

torically Black College or University 
and Minority Institution Representa-
tion, in solicitations exceeding the 
micro-purchase threshold, for research, 
studies, supplies, or services of the 
type normally acquired from higher 
educational institutions. 

[64 FR 36224, July 2, 1999, as amended at 79 
FR 61751, Oct. 14, 2014] 

Subpart 26.4—Food Donations to 
Nonprofit Organizations 

SOURCE: 74 FR 11831, Mar. 19, 2009, unless 
otherwise noted. 

26.400 Scope of subpart. 
This section implements the Federal 

Food Donation Act of 2008 (42 U.S.C. 
1792). 

[74 FR 11831, Mar. 19, 2009, as amended at 79 
FR 24210, Apr. 29, 2014] 

26.401 Definitions. 
As used in this subpart— 
Apparently wholesome food means food 

that meets all quality and labeling 
standards imposed by Federal, State, 
and local laws and regulations even 
though the food may not be readily 
marketable due to appearance, age, 
freshness, grade, size, surplus, or other 
conditions, in accordance with (b)(2)of 
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the Bill Emerson Good Samaritan Food 
Donation Act (42 U.S.C. 1791(b)). 

Excess food means food that— 
(1) Is not required to meet the needs 

of the executive agencies; and 
(2) Would otherwise be discarded. 
Food-insecure means inconsistent ac-

cess to sufficient, safe, and nutritious 
food. 

Nonprofit organization means any or-
ganization that is— 

(1) Described in section 501(c) of the 
Internal Revenue Code of 1986; and 

(2) Exempt from tax under section 
501(a) of that Code. 

26.402 Policy. 
The Government encourages execu-

tive agencies and their contractors, to 
the maximum extent practicable and 
safe, to donate excess apparently 
wholesome food to nonprofit organiza-
tions that provide assistance to food- 
insecure people in the United States. 

26.403 Procedures. 
(a) In accordance with the Federal 

Food Donation Act of 2008 an executive 
agency shall comply with the fol-
lowing: 

(1) Encourage donations. In the appli-
cable contracts stated at section 26.404, 
encourage contractors, to the max-
imum extent practicable and safe, to 
donate apparently wholesome excess 
food to nonprofit organizations that 
provide assistance to food-insecure 
people in the United States. 

(2) Costs. (i) In any case in which a 
contractor enters into a contract with 

an executive agency under which ap-
parently wholesome food is donated to 
food-insecure people in the United 
States, the head of the executive agen-
cy shall not assume responsibility for 
the costs and logistics of collecting, 
transporting, maintaining the safety 
of, or distributing excess, apparently 
wholesome food to food-insecure people 
in the United States under this Act. 

(ii) The Government will not reim-
burse any costs incurred by the con-
tractor against this contract or any 
other contract for the donation of Fed-
eral excess foods. Any costs incurred 
for Federal excess food donations are 
not considered allowable public rela-
tions costs in accordance with 31.205– 
1(f)(8). 

(3) Liability. An executive agency (in-
cluding an executive agency that en-
ters into a contract with a contractor) 
and any contractor making donations 
pursuant to this Act shall be exempt 
from civil and criminal liability to the 
extent provided under the Bill Emerson 
Good Samaritan Food Donation Act (42 
U.S.C. 1791). 

[74 FR 11831, Mar. 19, 2009, as amended at 79 
FR 24210, Apr. 29, 2014] 

26.404 Contract clause. 

Insert the clause at 52.226–6, Pro-
moting Excess Food Donation to Non-
profit Organizations, in solicitations 
and contracts greater than $25,000 for 
the provision, service, or sale of food in 
the United States. 
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